LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS

Tribal Court
Civil Division

Court Address: 7500 Odawa Circle, Harbor Springs, M1 49740 Phone: 231-242-1462

Case No: C-12¢-0411

Kenneth Jay Harrington,

Plaintiff,
Vs,

LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS TRIBAL COUNCILCRS:
Belinda Bardwell, Aaron Otto, John Bott, Regina Gasco-Bentley, Melvin Kiogima Sr.,
Marvin Mulholland, Gerald Chingwa, Rita Shananaquet, and Julie Shananaquet in their
individual capacities.

Diefendants.

DBECISION ON MOTIONS TO EXCLUDE

Prior to and during the hearing on this matter, various motions to exclude evidence were
made. Decisions on some of these motions were made at the hearing while other motions
were taken under advisement. For those motions taken under advisement, each is hereby
denied. Tn addition, the court notes that the evidence sought to be excluded by these
motions played no role in the court’s decision in this case. Put another way, the outcome
in this case would be the same regardless of the court’s decision on the various motions
to exclude evidence.

IT IS SO ORDERED
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I certify that on this date copies of this Order were served upon the parties by First-Class
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Plaintiff’s complaint alleges that Defendant Councilors, on multiple occasions,
appropriated funds by amending previously enacted resolutions. The complaint alleges
that the appropriations in question were approved by simple motion of Tribal Council,
which interfered with Plaintiff’s duty under the Tribal Constitution to administer laws
and resolutions passed by Tribal Council with the opportunity for Plaintiff, as Tribal
Chairperson, to approve or veto such laws. By appropriating funds by simple motion,
Plaintiff alleges that Tribal Councilors require Plaintiff to exercise powers not provided
to him under the Tribal Constitution.

Plaintiff’s complaint also alleges that several of Tribal Council’s funding appropriations
by simple motion were conducted during closed session, violating the requirement thai
Tribal citizens have the opportunity to comment on such appropriations.

Plaintiff requested this Court to: declare Tribal Council’s practice of appropriating funds
by simple motion as unconstitutional in iis entirety; enjoin Defendants from appropriating
funds by simple motion; and grant whatever other relief deemed equitable or necessary
by this Court.

Defendants request this Court to dismiss Plaintiff’s complaint for lack of standing, While
Defendants acknowledge that Plaintiff was Tribal Chairperson when the case was filed,
Defendants nonetheless argue that, because Plaintiff is no longer Tribal Chairperson,
Plaintiff lacks standing to bring the case under the Tribe’s Rules of Civil Procedure; the
Tribe’s Rules of Civil Procedure require that all parties be a Real Party In Interest fo a
case before the Court.

Defendants also argue that Plaintiff lacks standing due to the Tribe’s sovereign immunity.
The Tribal Constitution bars suit against the Tribe, and all Tribal entities, unless clearly
and expressly waived by Tribal Council. Tribal officials are also immune to suit under
the Constitution so long as they are acting within the scope of their constitutional duties.
Defendants argue that Plaintiff’s case against the Tribal Council cannot proceed because
Tribal Council has not clearly and expressly watved sovereign immunity.

Likewise, Defendants argue that Plaintiff’s suit against individual defendants should be
dismissed as Defendants were not acting beyond the scope of their dufies. According to
Defendants, the Tribal Constitution permits Tribal Council to appropriate funds and enact
a budget formulation statute allowing for public input. Defendants note that the
Constitutional provision permitting Tribal Council to appropriate funds does not require
Tribal Council to make such appropriations through formal legislation requiring the
Tribal Chairperson’s approval or opportunity to veto. Therefore, Detendants argue that
Tribal Council was within its Constitutional right to establish a law allowing for the
appropriation of funds by simple motion, and later to appropriate funds by simple motion
without bringing such appropriations to the Tribal Chairperson for approval or
opportunity to veto.



Defendants make the same argument on the merits of the case, urging the Court to read
the Constitution as allowing for Tribal Council to appropriate funds by simple motion.

DISCUSSION

Under the LTBE Rules of Civil Procedure, every action before the Court shall be
“prosecuted in the name of the real party in interest . . .” LTBB Rules of Civil Procedure,
Rule IX(1}). As Defendants point out, the requirement that a real party in interest
prosecute a case before the Court is intended to ensure that only parties with an interest in
the outcome of the case are allowed to file suit on a matter. This requirement limits the
potential large number of lawsuits brought before the Court, thereby increasing
courtroom efficiency and overall fairness.

While Defendants acknowledge that Plaintitf, as Tribal Chairperson, was a real party in
interest at the time this case was filed before the Court, Plaintiff is no longer Tribal
Chairperson, leaving Defendants to argue that Plaintiff is no longer a real party in
interest. Hence Defendants move for dismissal of the case on the ground that Plaintiff
lacks standing to prosecute the case.

The Court does not agree with Defendants’ argument. Although the Couri’s Rules of
Civil Procedure do require real parties in interest to prosecute cases before the Court, the
Rules also mandate a liberal interpretation by the Court to secure a “just, speedy, and
inexpensive determination of every action and proceeding.” LTBB Rules of Civil
Procedure, Rule [{2)(a). The Rules also allow the Court to disregard any “technical error
or defect to comply with Rules” so long as the error or defect does not affect the
substantive rights of parties, particularly those parties not represented by professional
attorneys. Id. (Emphasis added).

In the present case, the Court is inclined to disregard the technical matter of Plaintiff’s
status as Tribal Chairperson as it relates to the requirements for real parties in interest
prosecuting cases before the Court. This error is technical and does not affect the
substantive rights of the parties and, thus, is appropriately disregarded in this particular
instance. Additionally, the Court notes that the Plaintiff’s status as Tribal Chairperson is a
technical error not of Plaintiff’s fault. Indeed, Plaintiff was Tribal Chairperson when the
case was filed, and undoubtedly hoped for resolution of the case during his term in office.

The wheels of justice are often slow moving. However, to hold Plaintiff’s current status
against him would also be unfair under traditional Tribal values, something that the Court
is allowed to consider when deciding cases. Carey v. Victories Casino, No. A-005-0507
(Little Traverse Bay Bands of Odawa Indians Ct. App. May 5, 2008).



Plaintiff also argues for a finding of standing in his capacity as a Tribal citizen. While
Plaintiff makes a potentially appealing argument, the Court ultimately declines to
entertain the argument in light of its finding that Plaintiff does have standing to prosecute
this case as a real party in inferest.

i1

The Tribal Constitution, adopted in 2005, bars parties from bringing suit against the
Tribe, including subordinate entities, unless Tribal Council has “clearly and expressly”
waived sovereign immunity. LITTLE TRAVERSE BAY BANDS OF ODAWA
INDIANS CONST. art. XVIIL, § A. Otficials and employees of the Tribe acting within
the scope of their duties or authority are also immune from suit. Id. However, Tribal
officials and employees acting “beyond the scope of their duties and authority” are
subject to suit before this Court to enforce rights and duties owed under the Constitution
or inferior statute. Id. at § B. Because Tribal Council has not clearly and expressly
waived sovereign immunity for Tribal Council’s practice of appropriating funds by
motion, Defendants argue that Plaintiff”s suit against Tribal Council should be dismissed
for lack of standing (Motion to Substitute Parties and Dismiss Case, filed February 2,
2012); Defendants acknowledge that Plaintiff also brings suit against Tribal Councilors
as individuals. (Id.).

While Tribal Council has not clearly and expressly waived sovereign immunity for the
matter at hand, Tribal Council has a Constitutional mandate to make laws “not
imconsistent” with the Constitution. LITTLE TRAVERSE BAY BANDS OF ODAWA
INDIANS CONST. art. VII, § D(1). As the branch of government responsible for
interpreting the Constitution, it naturally follows that the Tribal Judiciary is able to rule
on matters of Constitutional interpretation, such as the current case presents. Tribal
Council has every interest in following the law, including interpretative rulings issued by
this Court. To hold otherwise, as Defendants would have, would be to effectively make
Tribal Council the supreme interpreter of the Constitution, preventing any true
opportunity for checks and balances. Additionally, such an interpretation would
effectively result in Tribal Council motions, statutes, or other actions, absent a waiver of
sovereign immunity, becoming the supreme law of the Tribe. The framers of the
Constitution, and the People of the Little Traverse Bay Bands of Odawa Indians, could
not have intended for such an outcome when drafting and ratifying the supreme law of
the Tribe.

However, the Court is not required to reach a formal legal conclusion on this matter, as it
finds that Defendants acted beyond the scope of their duties and authority in their
individual capacities under Article XVIII, Section B. Though, this distinction seems to be
one without a discernible difference in this particular case. Indeed, when one brings suit
against Tribal Councilors seeking injunctive relief, one necessarily, if implicitly, brings
suit against Tribal Council as an entity; Tribal Councilors act through Tribal Couneil.
Thus, if Tribal Councilors’ actions violate the spirit or text of the Constitution, Tribal
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Council violates the same. For reasons explained later in the opinion, the Court finds that
Defendants, acting in their individual capacity, exceeded the scope of their official duties
and authority, and are not protected by the Tribe’s sovereign immunity.

I1I.

Tribal Council is vested with the legislative powers of the Tribal government. LITTLE
TRAVERSE BAY BANDS OF ODAWA INDIANS CONST. art. VII, § A. Among
these powers include the duty to make laws “not inconsistent” with the Constitution and,
most important to this case, the duty to “{aJppropriate funds, and enact a budget
formulation statute that allows for public input.” Id. at § D(1), (18). Tribal Council
explicitly lacks any powers not reserved to it under the Constitution. Id. at § E.

Article VI vesis executive power in a Tribal Chairperson and Viece Chairperson.
Among the Tribal Chairperson’s responsibilities are the execution and administering of
- laws and resolutions of Tribal Council. LITTLE TRAVERSE BAY BANDS OF
ODAWA INDIANS CONST. art. VIIL, § C.

Article VI establishes the organization of Tribal government. Specifically, Article VI
stipulates that Tribal Council makes laws and appropriates funds in accordance with
Article VI, and that the Executive Branch “administers such funds.” LITTLE
TRAVERSE BAY BANDS OF ODAWA INDIANS CONST. art. V1, § C. (Emphasis
added). No branch of the government shall exercise the powers, duties or functions
delegated to another branch. 1d. at § .

Defendants contend that Tribal Council’s practice of appropriating funds by motion,
which is expressly authorized under the Administrative Procedures Statute, is in line with
Tribal Council’s powers under the Constitution. Waganakising Odawak Statute 2011-
014, § XII (G)(11), Administrative Procedures Act, May 23, 2011 Amendment.
Defendants also aptly note that there are multiple powers of Tribal Council that do not
require the approval or opportunity to veto from the Tribal Chairperson. As there is no
language in the previous Constitutional provisions granting Tribal Council the power to
appropriate funds that explicitly grants the Tribal Chairperson the power to sign or the
opportunity to veto any appropriations, Defendants urge the Court to hold that
appropriating funds is a power not requiring such, thereby bringing this power in line
with other Tribal Council duties not requiring the Tribal Chairperson’s approval or veto.

Read as a whole, the Constitution does not support such an interpretation. While the
language used in the previously mentioned provisions granting Tribal Council the power
to appropriate funds s vague and does not explicitly require the Tribal Chairperson’s
approval or opportunity for veto, other sections of the Constitution suggest that this
clause should be read to require such. Indeed, Article VI states that Tribal Council shall
“appropriate funds” and that the Executive shall “administer” those appropriations.
LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS CONST. art. VI, § C.
Providing additional guidance to the aforementioned requirements, Article VIII states
that the Tribal Chairperson shall “execute and administer” resolutions and laws; both



